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An officer on patrol observed a car with only one Arizona license plate affixed and
with a tree-shaped air freshener hanging from the rearview mirror. Believing that these
constituted Vehicle Code violations, the officer stopped the car and, in the course of his
investigation, discovered five pounds of marijuana and thousands of dollars in cash in the
trunk. Arizona, however, issues only one plate per vehicle, and we conclude that the
officer’s error of law, though made in good faith, cannot form the basis for a vehicle stop.
We also determine that the evidence produced at the hearing on the defendants’ motions
to suppress failed to establish a reasonable basis for believing the air freshener reduced

the driver’s clear view. Thus, we conclude the trial court erred in denying the motions

and reverse.



PROCEDURAL BACKGROUND

Defendants Christopher White and Jason E. Fishbain were charged with
possession of marijuana for sale (Health & Saf. Code, § 11359) (count one) and
transportation of marijuana (Health & Saf. Code, § 11360, subd. (a)) (count two) in an
information filed May 20, 1999. In October 1999, motions to suppress evidence (Pen.
Code, § 1538.5) made by Fishbain and White were heard by Judge Kimball Walker, a
retired Los Angeles County Superior Court Judge sitting on assignment in Humboldt
County Superior Court. Judge Walker granted the motion to suppress as to Fishbain, and
dismissed the charges against him. Judge Walker ruled that as to White, the search was
reasonable.

In November 1999, the charges against White were dismissed, and a new
complaint was filed against White and Fishbain on the same charges. In December 1999,
White and Fishbain each made a second motion to suppress evidence, and each also
moved for an order that the motions be heard by Judge Walker pursuant to Penal Code
section 1538.5, subdivision (p) (hereafter section 1538.5(p)).! After a determination that
Judge Walker was unavailable, the court (Judge Miles) heard the motions and denied
them. A jury subsequently convicted White on count two, but failed to reach verdicts on
the other charges. Fishbain subsequently pled guilty to permitting his car to be used to
store marijuana (Health & Saf. Code, § 11366.5.)

In this consolidated appeal, White contends the trial court erroneously denied his

motion to have his second suppression motion heard by the same judge who granted the

I Section 1538.5(p) provides: “If a defendant’s motion to return property or suppress
evidence in a felony matter has been granted twice, the people may not file a new
complaint or seek an indictment in order to relitigate the motion or relitigate the matter de
novo at a special hearing in the superior court as otherwise provided by subdivision (j),
unless the people discover additional evidence relating to the motion that was not
reasonably discoverable at the time of the second suppression hearing. Relitigation of the
motion shall be heard by the same judge who granted the motion at the first hearing if the
judge is available.” (Italics added.)



first. In addition, both defendants contend the court erroneously denied their motions to
suppress evidence. Finally, White challenges certain evidentiary rulings at the trial.
FACTUAL BACKGROUND

At about 3:30 p.m. on January 31, 1999, California Highway Patrol (CHP) Officer
Douglas Mertz was traveling south on Highway 101 when he passed a car that had no
front license plate, which he believed violated Vehicle Code section 5200.2 Mertz also
noticed an object hanging from the car’s rearview mirror, which he believed constituted
an additional violation. Mertz then stopped the car and approached the driver’s side
where Fishbain was seated, motioning for him to roll down the window. As Fishbain
complied, Mertz noticed a “very strong” odor coming from the car’s air freshener and the
odor of burnt marijuana. Mertz then contacted White who was seated in the front
passenger seat. Mertz again smelled the odor of burnt marijuana inside the car, suspected
there was marijuana in the car, and requested backup police support for safety reasons.
After the backup officer arrived, the car’s occupants were ordered out of the car and
Mertz searched it. Underneath the driver’s seat, Mertz found a glass pipe used for
smoking marijuana. In the center console, Mertz found a small glass vial containing
marijuana. In searching the back seat, Mertz smelled the odor of fresh marijuana
possibly emanating from the trunk. Inside the trunk, Mertz found a backpack containing
male clothing, two glass marijuana pipes and $9,230 in cash. A black duffle bag found
inside the trunk contained 10 heat-sealed packages of marijuana weighing over five

pounds. A search of Fishbain’s wallet revealed an insurance card for the car in his name.

2 Vehicle Code section 5200 provides: “When two license plates are issued by the
department for a vehicle, they shall be attached to the vehicle for which they were issued,
one in the front and the other in the rear. When one license plate is issued for use upon a
vehicle, it shall be attached to the rear thereof.”



DISCUSSION

I. White Failed to Demonstrate That the Determination
as to Judge Walker’s Unavailability Was Erroneous

Pursuant to section 1538.5(p), when the prosecution seeks to relitigate a
previously granted suppression motion, “[r]elitigation of the motion shall be heard by the
same judge who granted the motion at the first hearing.”3 At the January 2000 hearing
on defendants’ requests that the suppression motions be heard by Judge Walker,
Fishbain’s counsel stated that he had been told by a court executive officer that before
leaving, Judge Walker indicated he would be available to hear the suppression motion if
it came up again. The court (Judge Reinholtsen) responded, “I don’t know there is
anything on the record that establishes that. This is argument.... [T]here are no
declarations or anything in the record on that issue.” The court stated: “My
understanding of the process, [Judge Walker’s] services are not available to us unless we
apply up to [the Judicial Council] and get [the Judicial Council] to assign him to this
court to perform a judicial function. ... In order for us to get a judge to come up here,
we have to go through [the Judicial Council] and have [the Judicial Council] approve the
appointment of the judge.” Fishbain’s counsel stated, “We are prepared to call the court
executive officer that spoke with the judge. He is aware that we may call him today to
give very brief testimony concerning the availability of Judge [Walker].” White’s
counsel stated, “We were very careful in pursuing this, but also by speaking a number of
times to the administrative officer who would be in [charge] of this particular situation
and ask if he informed us if Judge [Walker] were expected to hear the motion that we . . .
brought . .. when he had been in contact and had checked the availability on that issue.

2

We know he can be brought up here.” Fishbain’s counsel also stated that he wanted to

have Jay Gerstein of “court operations” testify regarding Judge Walker’s availability.

3 We note that only Fishbain prevailed on the initial motion, White did not. While this
would seem to preclude White’s reliance on section 1538.5(p), neither side briefed this
issue. Because we resolve the section 1538.5(p) issue against White on other grounds,
we need not discuss this point.



The trial court continued the hearing “to make those arrangements” and referred the
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matter to “court operations,” “to contact the Judicial [Council] regarding the availability
of Judge Walker.” The prosecution indicated it had no objection to the suppression
motions being heard by Judge Walker if he was available. The appellate record does not
reveal that either the court or the parties ever contacted Gerstein or the Judicial Council
regarding the availability of Judge Walker. Moreover, the defense never called Gerstein
to testify or put on any evidence in support of the motions.

Thereafter, at the continued hearing Judge Watson stated that Judge Walker had
“declared himself unavailable” to hear the suppression motions. The suppression
motions were heard and denied by Judge Miles. White argues that this procedure
violated section 1538.5(p). We disagree.

In People v. Superior Court (Jimenez) (2002) 28 Cal.4th 798, 806-807, the
California Supreme Court discussed the legislative history of section 1538.5(p). In 1993,
the Los Angeles County District Attorney sponsored a bill to amend section 1538.5 to
permit prosecutors to refile and relitigate a previously granted suppression motion.
(Jimenez, at pp. 806-807.) The original bill did not designate any particular judge to hear
relitigated suppression motions, and the California Attorneys for Criminal Justice
opposed the bill believing it would encourage prosecutors to engage in forum shopping.
(Id. at p. 807.) The bill was thereafter amended to include the final sentence in section
1538.5(p), stating that the judge who granted the earlier motion should rehear the
relitigated motion. (Jimenez, at p. 807; Soil v. Superior Court (1997) 55 Cal.App.4th
872, 878-879 & fn. 4.) Thus, the legislative history establishes that this subdivision was
amended to prohibit prosecutorial forum shopping. (Jimenez, at p. 807.)

Jimenez considered whether the prosecution may effectively render the judge who
heard the first suppression motion unavailable by challenging that judge pursuant to Code

of Civil Procedure section 170.6.4 The Supreme Court held that the prosecution could

4 “‘Code of Civil Procedure section 170.6 provides in substance that any party or
attorney to a civil or criminal action may make an oral or written motion to disqualify the



not do so, because the peremptory disqualification procedure could create the very forum
shopping barred by section 1538.5(p). (Jimenez, supra, 28 Cal.4th at pp. 807-809;
accord, Barnes v. Superior Court (2002) 96 Cal.App.4th 631, 638-642.)

Despite White’s reliance on Jimenez and Barnes, no such forum shopping
occurred here. The prosecution never objected to Judge Walker rehearing the motions
and never took any steps to prevent him from doing so. The assignment of retired judges,
like Judge Walker, to hear cases is delegated by the state Constitution to the Chief
Justice, subject to the consent of the assigned judge.S The record does not clarify
whether the trial court in this case sought a new assignment of Judge Walker from the
Chief Justice or relied on the earlier assignment. This difference is not inconsequential.
If the Chief Justice refused to assign Judge Walker, based on information received from
him, it is unlikely that section 1538.5(p) can override this exercise of discretionary power
granted by the Constitution. On the other hand, if the prior order of assignment
authorized Judge Walker to return to complete the disposition of cases previously worked
on, section 1538.5(p) might well affect the interpretation of that order and the range of
reasons the assigned judge could rely on to decline further service.

In addition, we have been provided with no explanation for Judge Walker’s
decision to “[declare] himself unavailable.” We do not know if he had a good reason for
doing so or no reason at all. A judgment or order is presumed correct. All intendments
and presumptions are indulged to support it on matters which are silent and error must be
affirmatively demonstrated. (9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 349,

pp- 394-396.) Without a sufficient record, we cannot evaluate Judge Walker’s decision,

assigned judge, supported by an affidavit that the judge is prejudiced against such party
or attorney or the interest thereof so that the affiant cannot or believes he cannot have an
impartial trial....”” (Jimenez, supra, 28 Cal.4th at pp. 805-806, citing Solberg v.
Superior Court (1977) 19 Cal.3d 182, 187.)

5 Article VI, section 6 of the California Constitution provides: “The Chief Justice shall
seek to expedite judicial business and to equalize the work of judges. The Chief Justice
may provide for the assignment of any judge to another court but only with the judge’s



and we need not decide whether section 1538.5(p) should limit the power of a retired
judge to decline to return to rehear a motion to suppress.6
II. The Suppression Motions Were Erroneously Denied

White and Fishbain contend their suppression motions were erroneously denied
because there was no legal basis for the traffic stop. Mertz testified to two different bases
and the trial court accepted both. We consider each separately.

A. The Air Freshener

The officer testified that, while driving, he observed a tree-shaped air freshener
hanging from the rearview mirror of the Fishbain vehicle, which he believed violated
Vehicle Code section 26708, subdivision (a)(1).” The air freshener remained in a
stationary position while the officer followed the Fishbain vehicle. As the People seem
to concede, the officer relied on the incorrect subdivision to justify the stop. Section
26708, subdivision (a)(1) prohibits the placement, display, installation or affixing of any
“object or material . . . upon the windshield or side or rear windows.” The air freshener

did not violate this subdivision because an object hanging from the rearview mirror is not

consent if the court is of lower jurisdiction. A retired judge who consents may be
assigned to any court.”

6 White relies on People v. Pedregon (1981) 115 Cal.App.3d 723 to argue that such a
limit should be imposed. In that case, a visiting judge accepted a defendant’s plea
bargain that left the length of sentence “ ‘to the Judge’s discretion.” ” (/d. at p. 725.) By
the time of sentencing, the visiting judge had returned to his regular assignment in a
different county, and the defendant was sentenced by a different judge. At issue on
appeal in Pedregon was whether the rule in People v. Arbuckle (1978) 22 Cal.3d 749,
756-757 (that there is an implicit term in every plea bargain that the judge who accepts
the bargain and retains sentencing discretion under the bargain will impose the sentence)
applies to a visiting judge. (Pedregon, at pp. 724-725.) With no factual analysis,
Pedregon concluded that the “administrative inconvenience” of having the visiting judge
travel from San Jose to Hollister was not sufficient to modify the Arbuckle rule, and the
defendant was entitled to be resentenced. (Pedregon, at p. 726.) Even if Pedregon is
apposite, we have no factual basis to conclude that Judge Walker based his decision on
his own inconvenience or some other factor.



affixed “upon” the car’s windshield. (See U.S. v. King (9th Cir. 2001) 244 F.3d 736, 740
[the word “upon” in a similar Anchorage Municipal Code section requires “placement on
or in direct contact with the windshield”].) However, “an officer’s reliance on the wrong
statute does not render his actions unlawful if there is a right statute that applies to the
defendant’s conduct.” (In re Justin K. (2002) 98 Cal.App.4th 695, 700; U.S. v. Wallace
(9th Cir. 2000) 213 F.3d 1216, 1220.) The People argue that the air freshener violated
section 26708, subdivision (a)(2), which provides: “No person shall drive any motor
vehicle with any object or material placed, displayed, installed, affixed, or applied in or
upon the vehicle which obstructs or reduces the driver’s clear view through the
windshield or side windows.” We disagree.

“Under the Fourth Amendment, government officials may conduct an
investigatory stop of a vehicle only if they possess ‘reasonable suspicion: a
particularized and objective basis for suspecting the particular person stopped of criminal
activity.” [Citations.] Such reasonable suspicion ‘requires specific, articulable facts
which, together with objective and reasonable inferences, form a basis for suspecting that
a particular person is engaged in criminal conduct.” [Citation.]” (U.S. v. Twilley (9th Cir.
2000) 222 F.3d 1092, 1095.)

On appeal from a motion to suppress evidence, all presumptions are in favor of the
trial court’s factual findings, whether express or implied, where supported by substantial
evidence, and we review de novo the facts most favorable to the People to determine
whether the officer’s conduct in performing the traffic stop was reasonable under the
Fourth Amendment. (People v. Glaser (1995) 11 Cal.4th 354, 362; People v. Leyba
(1981) 29 Cal.3d 591, 596-597.) In evaluating the legality of the traffic stop and search
of the car, we are governed by federal constitutional law. (See In re Lance W. (1985)

37 Cal.3d 873, 884-890.)

7 Vehicle Code section 26708, subdivision (a)(1) prohibits the placement, display,
installation or affixing of any “object or material . . . upon the windshield or side or rear
windows.”



The trial court ruled the air freshener hanging from the rearview mirror provided a
valid basis for the traffic stop because it did not come within any of the enumerated
exceptions in Vehicle Code section 26708, subdivision (b). However, the lack of an
enumerated exception is not dispositive. We must determine whether it was objectively
reasonable for Mertz to believe that the air freshener obstructed or reduced Fishbain’s
clear view through the windshield so as to constitute a possible violation of the Vehicle
Code. On this record, we do not believe it was.

By its plain language, Vehicle Code section 26708, subdivision (a)(2) prohibits
driving a vehicle with an object displayed that obstructs or reduces the driver’s clear view
through the windshield or side windows. The statute does not flatly prohibit hanging any
object on a rearview mirror. It is worthy of note that the officer never testified that he
believed the air freshener obstructed the driver’s view. Moreover, the Vehicle Code
section the officer mistakenly referenced prohibits the placement of certain objects on the
vehicle without regard to whether or not these objects obstruct or reduce the driver’s
view. Finally, the officer never testified to other specific and articulable facts, like
hesitant or erratic driving, that might suggest the driver’s clear view was impeded.

The defense, on the other hand, presented evidence from civil engineer James
Munn, who testified that the air freshener covered less than .05 percent of the total
surface of the car’s windshield. Munn concluded that based on the relative sizes of the
air freshener and windshield, an air freshener hanging from the rearview mirror would
not obstruct the vision of a six-foot-tall driver. Munn also testified to an experiment he
conducted that verified this conclusion. Fishbain testified that the air freshener did not
obstruct his vision as he drove the car. Finally, the trial court, itself, noted the ubiquitous
nature of these air fresheners and stated that it had “difficulty accepting” that such an
object would really obstruct a driver’s view.

Based on the evidence presented at the hearing, we conclude it was not reasonable
for the officer to believe that the object he observed may have obstructed or reduced the

driver’s clear view. Thus, the vehicle stop cannot be justified on this basis.



B. The Single License Plate

The officer relied on one additional basis for the stop: he believed that having a
single Arizona license plate affixed to the car violated the Vehicle Code.8 However, this
Vehicle Code provision is violated only if the law of the issuing state is violated, and the
vehicle in this case complied with Arizona law. We conclude that this mistake of law
vitiates the officer’s basis for the stop.

The trial court relied on People v. Glick (1988) 203 Cal.App.3d 796, 799 to uphold
the stop despite the officer’s error. In Glick, a police officer stopped a vehicle in the
mistaken belief that its New Jersey license plate lacked a required registration sticker.
Unbeknownst to the officer, New Jersey law did not require renewal tags to be placed on
the license plates of private vehicles, as does California. During the traffic stop, a license
check revealed that the vehicle was stolen and a search of the driver turned up cocaine.
The defendant argued that the police officer’s misapprehension of New Jersey law made
the traffic stop unreasonable.

Glick noted that to pass muster under the Fourth Amendment, the officer’s
conduct under the known circumstances must be objectively reasonable. (People v.
Glick, supra, 203 Cal.App.3d at p. 801.) The court rejected any distinction between a
mistake of fact and mistake of law and concluded that the only issue was the
reasonableness of the officer’s conduct in the circumstances. (/d. at pp. 801-802.) Glick
found the stop reasonable, though based on an error of law. In his career, the officer had
stopped cars from nine other states for faulty registration and each state required the
registration stickers on license plates. (/d. at p. 799.) In addition, “the New Jersey
Vehicle Code is not something the officer is reasonably expected to know or has an

opportunity to routinely enforce.” (Glick, at p. 803.) Glick noted that a different

8 As we noted earlier, the officer believed that this violated Vehicle Code section 5200,
though in fact it is section 5202 that incorporates out-of-state requirements into California
law.

10



outcome may be required if the vehicle was from a contiguous sister state or if the foreign
state’s motorists routinely drive along California roads. (/bid.)

Glick 1s distinguishable from the instant case which does involve a vehicle from a
contiguous sister state. More significantly, recent cases have clarified that a suspicion
founded on a mistake of law cannot constitute the reasonable basis required for a lawful
traffic stop. (See In re Justin K., supra, 98 Cal.App.4th at pp. 699-700 [if a defendant
does not actually break the law, the officer’s mistaken belief there has been a violation
adds nothing to the probable cause equation]; U.S. v. King, supra, 244 F.3d at pp. 741-
742; U.S. v. Twilley, supra, 222 F.3d at p. 1096; U.S. v. Wallace, supra, 213 F.3d at
pp. 1220-1221; U.S. v. Lopez-Soto (9th Cir. 2000) 205 F.3d 1101, 1106.)

Twilley is particularly apt. In that case, a CHP officer noticed a vehicle traveling
with only one Michigan license plate on the rear of the vehicle. (U.S. v. Twilley, supra,
222 F.3d at p. 1094.) The officer mistakenly believed that Michigan, like California,
issued two plates and that the vehicle was in violation of Vehicle Code section 5202. The
Ninth Circuit rejected the People’s argument that the officer’s belief that two plates were
required was objectively reasonable because most states require two plates and because
the officer did not have experience with vehicles registered in Michigan. Twilley
acknowledged that an officer’s mistaken factual belief, held reasonably and in good faith,
can provide reasonable suspicion for a traffic stop. (/d. at p. 1096, fn. 1.) However,
disagreeing with People v. Glick, supra, 203 Cal.App.3d 796, and citing U.S. v. Lopez-
Soto, supra, 205 F.3d 1101, the Twilley court noted that the distinction between a mistake
of fact and a mistake of law is crucial to determining whether reasonable suspicion exists
to effect a traffic stop. (Twilley, at p. 1096, fn. 1.) It concluded that a stop resting on a
suspicion based solely on an officer’s mistake of law violates the Fourth Amendment.
(Twilley, at p. 1096.)

We agree with Twilley’s reasoning and result. Though we assume the officer
acted in good faith, there is no good faith exception to the exclusionary rule for police
who enforce a legal standard that does not exist. Creating a good faith exception here

would run counter to the exclusionary rule’s goal by removing an incentive for the police

11



to know the law we entrust them to enforce. (U.S. v. Lopez-Soto, supra, 205 F.3d at p.
1106.)

In this case, the officer justified the vehicle stop on two bases. Since we conclude
that each is insufficient, we determine that defendants’ motions to suppress should have

been granted.?

DISPOSITION
The judgments are reversed.
SIMONS, J.
We concur.
JONES, P.J.
GEMELLO, J.

9 Because we hold that the evidence should have been suppressed and reverse
defendants’ convictions, we need not reach the issue of whether evidence that the car’s
passenger, Veronica Quatse, possessed the marijuana was properly excluded.
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CERTIFIED FOR PARTIAL PUBLICATION"
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FIVE
THE PEOPLE, A094900
Plaintiff and Respondent, (Humboldt County

v Super. Ct. No. CR995039)

CHRISTOPHER WHITE,
Defendant and Appellant.

THE PEOPLE, A096512

Plaintiff and Respondent,

v ORDER MODIFYING OPINION

AND CERTIFYING OPINION
JASON E. FISHBAIN, FOR PARTIAL PUBLICATION
Defendant and Appellant. [NO CHANGE IN JUDGMENT]

THE COURT:

It is ordered that the opinion filed herein on February 27, 2003, be modified as
follows:

1. On page 4, at the end of the of the part I. title, add as footnote *, the following
footnote:

* See footnote, ante, page 1.

* Pursuant to California Rules of Court, rules 976(b) and 976.1, the part 1 of this
opinion is not certified for publication.
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2. On page 9, the second sentence of the first full paragraph under part II.B.,
beginning “However, this Vehicle” is deleted and replaced with the following sentence
and footnote, which will require renumbering of all subsequent footnotes, so that it reads:

However, this Vehicle Code provision is violated only if the
law of the issuing state is violated, and Arizona law
unambiguously requires only one license plate for motor
vehicles.?

9 Section 28-2354 of the Arizona Revised Statutes states in
pertinent part: “A. A person shall display the license plate or
plates as follows: [q] 1. For a motor vehicle, . . . on the rear.”

3. On page 10, the third full paragraph, beginning “Glick is distinguishable” is
deleted and the following paragraph is inserted in its place:

Glick is distinguishable from the instant case which does
involve a vehicle from a contiguous sister state. More
significantly, we do not believe a suspicion founded on a
mistake of law can constitute the reasonable basis required for
a lawful traffic stop. (See In re Justin K., supra, 98
Cal.App.4th at pp. 699-700 [if a defendant does not actually
break the law, the officer’s mistaken belief there has been a
violation adds nothing to the probable cause equation]; U.S. v.
King, supra, 244 F.3d at pp. 741-742; U.S. v. Twilley, supra,
222 F.3d at p. 1096; U.S. v. Wallace, supra, 213 F.3d at
pp. 1220-1221; U.S. v. Lopez-Soto (9th Cir. 2000) 205 F.3d
1101, 1106 [suspicion based on a mistake of law cannot be
the reasonable suspicion required for a traffic stop because it
is not objectively grounded]; U.S. v. Miller (5th Cir. 1998)
146 F.3d 274, 280.)

There is no change in the judgment.

The opinion in the above-entitled matter filed on February 23, 2003, was not
certified for publication in the Official Reports. For good cause it now appears that the
opinion should be partially published in the Official Reports and it is so ordered.

Dated: , Acting P.J.
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